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I. To have an enforceable contract you need:

a. Mutual Assent,
i. Objective Theory of Assent:
Doctrine:
· Existence of contract judged by an objective standard—not by parties’ intent.
· Exception: where one party has special knowledge that the other party doesn’t intend to be bound.

· Consider: language, formality, completeness, custom between parties of this sort, ordinary method of interacting of the particular parties, reasonableness.

Policy Considerations:
· Encourages openness between the parties; lower litigation cost, since it’s easier for the court to determine if there was assent. 
Cases:
· Embry v Hargadine, 1907 MO CoA. (Employee’s contract was running out, and boss told him to go ahead; court uses objective standard, finding for plaintiff).
· Lucy v Zehmer, 1954 VA CoA. (Defendant thought contract for sale of land was in jest; court held contract was enforceable, due to the reasonableness of the terms, that the contract was complete, and that they negotiated for a long time).
· Specht v Netscape Communications, 2001, USDC (Free software on the internet with a concealed licensing agreement; court held that accepting product doesn’t imply accepting its terms; at least, notice is needed).
· Texaco v Pennzoil, 1987 TX CoA: (Question of whether Texaco interfered with Pennzoil’s contract with Getty hinges on whether the series of interactions constituted a contract; court held that it was a contract since a reasonable person in plaintiff’s position would think it was a contract).

Statutory Provisions:
· 2R 17: Formation of contract requires bargain and manifestation of mutual assent and consideration.
· 2R 18: Manifestation of mutual assent requires each party to make a promise or begin to perform.

· 2R 19: Intentional conduct + knowing other party will infer assent is assent. Can be written, spoken, etc.

· 2R 22: Usually manifestation is offer then acceptance.

ii. Offer— A conditionally binding promise, where condition is acceptance by the other party. Binding until accepted or revoked.
1. Preliminary Negotiations
Doctrine: Preliminary Negotiations (price floats, ads) are not offers, since there is no intent to be legally bound. An offer invites acceptance, and is taken as such by a reasonable person, but accepting a preliminary offer will not create a contract.
· To determine if the offer is a genuine offer or a preliminary offer, consider definiteness of offer, certainness, how a reasonable person would interpret it, complexity of deal, if parties reserved the right to be bound.
· if all the terms have been worked out, & final contract would merely be a relic of letter of intent, then it’s binding.

Cases

· Nebraska Seed Co. v Harsh, 1915 Nk SC (Ad for seed at certain price isn’t an offer because it’s too general and indefinite).
· Leonard v Pepsico, 1999 USDC (Unreasonable terms of TV ad, plus allusion to other form with other terms, isn’t an offer, and it’s clearly a joke).
· Texaco v Pennzoil, 1987 TX CoA (Issue: whether preliminary agreement between Pennzoil and Getty was binding, causing Texaco to have interfered with their contract). Here, the agreement was very complex, and could be called a contract by the jury. Language isn’t dispositive..
· Empro Manufacturing v Ball-co Manufacturing, 1989 US CoA (Parties signed a letter of intent, but backed out over later disagreement). Wasn’t a contract.

Statutory Provisions:
· 2R 26: Mnfstn of willingness to contract isn’t an offer if receiver knows that a contract’s not intended.
· 2R 27: Mnfstn of assent operates so whether parties contemplate a written memorial or not.
· UCC: 2-204: Even if terms are open, contract doesn’t fail for indefiniteness if parties intended a contract, if there’s a reasonable basis for an appropriate remedy.

· UCC 2-206: If not specified, offer invites acceptance in a reasonable manner.
· 2-305, 2-309, 2-308: If offer is missing price delivery, or time info, you can read in reasonable terms.

· 2-310: open time for payment; authority to ship under reservation.

2. Revoking Offers:
Doctrine:

· An offeror can revoke an offer any time before offeree has accepted it, but notice is req. If offerree has knowledge that offer has been revoked before he has accepted it, then it is revoked. 
· No firm open offers, since there’s no consideration for them.
Cases:

· Dickenson v Dodds, 1876, CoA (Contract for purchase of house. Offeror revoked offer before it was accepted by Offerree; court held the offer was revoked). 
Statutory Provisions:

· 2R 25: Option contracts—promise that limits promisor’s ability to revoke the offer.
· 2R 35: Offeree can accept until his power to accept is terminated.

· 2R 36: Power terminated by: rejection, revocation, death of offeror, lapse of time.

· 2R 37: Power not terminated by above unless requirements are met for discharge of contractual duty.

· 2R 42: Power terminated when offeree receives notice that offeror doesn’t want to enter into the contract

· 2R 43: Power termitated when offeror takes definite action opposed to intention to enter contract and offeree finds out about it.

· UCC 2-205: If a term is promised to be held open, it’s non-revocable during time stated.
· NY Gen Ob 5-1109: a signed writing of a firm offer is irrevocable for the time specified or a reasonable time. Like the UCC but not limited to goods.
iii. Acceptance—
Doctrine: The offeror can dictate mode of acceptance; if not, then there’s a reasonable objective standard. Consider the reasonableness of the acceptance with respect to the language of the offer. Bilateral contracts must be accepted by return promise according to the mirror image rule.
Cases:

· Ardente v Horan, 1976, RI SC (Contract for purchase of a house; Seller offered it without furniture and Buyer accepted it with furniture. Seller refused and buyer sells for breach). The buyer’s conditional acceptance is a refusal of the offer—it’s a counteroffer.

Statutory Provisions:

· UCC?
1. By Correspondence

Doctrine:

· Mailbox Rule: There is mutual assent as soon as offer is communicated by offeree, even if offeror hasn’t received it yet, and not when it is received. 
· But: Option Contracts can only be closed by receipt of acceptance.
Policy Considerations:
· Offeror bears risk of breakdown in communcation, since he can opt around it in the offer.

· Prevents speculation by offeree—can’t revoke acceptance once it’s sent.

Statutory Provisions:

· 2R 63: Acceptance as invited is effective as soon as put out of offeror’s possession, except for option ks.
· 2R 64: Acceptance by telephone is like they’re in the same place.
· 2R 65: Unless you know otherwise, medium of accptnc is reasonable if used by offeror or is customary.
· 2R 66: Acceptance must be properly addressed, etc, to ensure safe transmission. 
2. By Performance

Doctrine:
· Acceptances by performance are often made without notifying the offeror—as when it is difficult to notify, or when it makes sense to go ahead for efficiency or speed reasons.
· Partial Performance: You can argue that performance was completion of the task, not starting the task.
· Partial performance counts as acceptance that binds the offeror but not the offeree, only in option contracts, like for rewards (Carbolic Smoke Ball). 
· Partial performance counts as acceptance that binds both offeror and offeree in other sorts of unilateral contacts (as it would in White if the acceptance had been appropriate).
Policy Considerations:
· Fairness to offeree, promotes reliance.
Cases:
· Carlill v Carbolic Smoke Ball, 1893 CoA (Offer of reward to anyone who uses smoke ball and catches a cold; plaintiff accepted, and Defendant refused to pay for lack of notice of acceptance; court held that offer was binding since it invited performance, and notice isn’t necessary.)
· White v Corlies & Tifft, 1871 NY CoA (Contract for construction; ambiguous whether it invited accptnce by promise or by performance; held not to be a valid acceptance, despite partial performance.). 
· Leonard v Pepsico (acceptance by performance was not sufficient, since acceptance required a promise of agreement to the terms of the catalogue).
Statutory Provisions:
· 2R, 54: No notice is necessary if not requested when offer invites acceptance by performance. If offeree knows offeror can’t learn about it, offeror’s duty is discharged, except as in (3).
· 2R 30: Offer can invite particular method of acceptance; otherwise, any reasonable acceptance is okay.
· 2R 32: If it’s ambiguous whether acceptance = return promise or begin performance, offeree chooses.
· 2R 45: ??? Option contract created by part prfrmnc—if accptnc invited by performance, there is an option K where the offeree performs, and offeror’s duty is conditionl on offeree’s completion.
· 2R, 62 (FIND): When offeror invites acceptance by performance or by promise, this creates an option contract when the other party begins to perform. But the other party is bound once she begins to perform, to complete performance. Like in construction contracts. 
3. Acceptance by Silence
Doctrine: 
Generally, silence does not represent acceptance. However, if the course of dealing establishes that an offer may be accepted by silence, offeree is required to give notice if he does not accept. 

Policy Considerations: 
Decreased transaction costs. Puts burden on offeree to reject the offer.
Cases:  



· Hobbs v Massasoit Whip Co., 1893, MA SC (plaintiff sent eelskins to defendant, who kept them until they were destroyed without giving notice that they didn’t want them).
Statutory Provisions: 

· 2R 69: Silence usually isn’t enough, accept where previously established.
b. Consideration
Doctrine: Three elements of bargain theory of consideration: something sought by promisor, induced by promise, bargained for. It serves as a proxy for intention to be bound.

Policy Considerations For: Bargains are efficient, shows evenness of bargaining power.

Policy Considerations Against: Promises can be efficient without consideration, reasons to enforce contract modification, There are other proxies for being legally bound, like formalities.

i. Gratuitous Promises: 
Doctrine: Gratuitous promises are unenforceable due to no consideration.
Policy Considerations: Giving should be good in itself; no consideration suggests no intent to be bound.
Cases:

· Johnson v Oterbein, 1885 OH SC (Johnson promised to pay his debt to Oterbein, if they liquidated loans; court held that a promise to give money if put to certain uses is too much like a donation—no consideration, not binding). 

· Hamer v Sidway, 1891 NY CoA (Uncle promised to give nephew money if he didn’t drink or swear. Court held that this counted as consideration). 

· Dahl v Hem Pharmaceuticals, 1993 US CoA (Chronically ill patients enrolled in study to test drug but when study was done, HEM wouldn’t give them the drugs, saying there was no consideration; court held that this was a unilateral contract accepted by performance, and the performance was the consideration).
Statutes:
· 2R 24: Proposal of gift isn’t an offer unless it specifies a promise or performance by offeree as consideration. Offer is manifestn of willingness to enter into a bargain that shows his assent is invited.
· 2R 71: Consideration must be bargained for—can be act, forbearance, or creation of legal relation. 617.

· 2R 79: Cnsdrtn need not benefit the promisor or harm the promisee, and need not be proportionate. 654.
· 2R 81: Consideration need not be motive or inducing cause of promise.

· NY Gen Oblig 5-1115???WHERE IS THIS? In a real estate deal, a promise or warranty given in a manner prescribed by law need not have consideration to be binding, if no consideration was intended.
ii. Past consideration 
Doctrine: 

· Past consideration doesn’t count as consideration.

· Exception: Past Consideration generally counts in NY.

· Exception: Past consideration counts for services rendered on request, where you promised to pay and later promised to pay more explicitly, once the services had already been rendered. This would only happen if you can’t sue on the first promise to pay due to indefiniteness.
Policy Considerations:
Not bargained for.

Cases: 
· Moore v Elmer, 1901 MA SC (Plaintiff sat with fortune teller, promising to give him balance of his mortgage if he died when she said, and he did die; court held that past consideration didn’t count).
Statutory Provisions
· NY Gen Oblig 5-1105: Past consideration valid if promise is a signed writing and consideration is expressed therein, was given, and would have been sufficient consideration but for the timing.

· 2R 86: Past consideration is valid to the extent necessary to prevent injustice, unless the benefit was conferred by promisee as a gift, or promisor hasn’t been unjustly enriched, or benefit was too small.
iii. Compromises—where one party promises something in exchange for not bringing suit.
Doctrine: Comprmises, even of a doubtful right, are generally enforceable because a good faith forbearance to sue, even for a questionable right, counts as consideration.
Policy Considerations: We want to support compromises for administrative cost reasons. 
Cases:
· Dyer v National By-Products Inc, 1986 IA SC: Man lost his leg at work and said he wouldn’t sue if he could always work there, but he was discharged later when employer determined the success of the suit would likely be in their favor; court held good faith forbearance counts as considratn for policy reasons).
Statutory Provisions:

· 2R 79: Cnsdrtn need not benefit the promisor or harm the promise, and need not be proportionate. 654.

iv. Preexisting Duty/Modifications—
Doctrine: 
· Preexisting Duty Rule: Modifications are generally unenforceable due to lack of consideration or if made under duress. 
· Outdated. Now, common law is inline with 2R 89.
Policy Considerations:
· Is the modification mutually beneficial? Is it taking the offeror hostage? Is there a good reason to breach otherwise—good faith? 
· Reasons to not enforce: discourage bluffs and low balling, encourage party to take precautions.

· Reasons for enforcement: Reduce transaction costs, flexibility.
Cases:

· Stilk v Myrick, 1809, Court of Common Please (Captain promised to split defectors’ wages among the others, and then refused. There is no cnsdrtn for the enlarged wages, so it’s not enforceable—sailors were merely promising to fulfill a pre-existing duty.)
· Alaska Packers v Domenico, 1902 USDC (Defendants have contract with Ps to work as fishermen. Later they demand more money, and P agrees; court holds this isn’t enforceable for lack of consideration and coercion.

· US v Stump: Posner says enforce all modifications, and use duress to prevent abuse. Also, consideration prevents coercive modifications, but slight consideration is consistent with coercion. 649

· Hackley v Headley, 1881, Mich SC (Hack owed Head 6000 but would only give him 4000, and Head signed note releasing Hack from the rest; court held there was no duress).

· Austin Instrument v Lorale, 1971 NY CoA (Loral had contract with navy, subcontracted with Austin, which began performance and then threatened to withhold if Austin didn’t grant the next navy contract to it; court held there was duress and bad faith because of threat, inability to find alternate, and inadequacy of remedy at law).

· US v Progressive Enterprises, 1976 USDC (Progressive agreed to pay 7k but only paid 5k, claiming economic duress for agreeing to the modification that led to the increased price; court held there was no duress, since Progressive never protested, never relied on the lower price, and could have found an equitable remedy).

Statutory Provisions:

· 2R 89: A modification of an un-performed K is enforceable if it is fair based on changes in circumstances, to the extent provided by statute, and if there has been detrimental reliance and this is the only way to prevent injustice.
· UCC 2-209: Agreement modifying a contract needs no consideration to be binding.
· NY Gen Oblig 5-1103: Modification does not require consideration if it is in writing and signed by the party against whom enforcement is sought.
· 2R 175: If p’s assent is induced by a threat leaving victim with no reasonable alternative, K is voidable.
· 2R 176: List of when a threat is improper. 995.
c. Restraints on Mutual Assent:
Doctrine: If a party indicates an intention not to be bound, like in a disclaimer, the K is not enforceable.

Cases:
· Ferrera v AC Nielson, 1990 CO CoA: valid disclaimer of intention in handbook, so K’s not enforceable.
· Evanson v Colorado Farm Bureau: 1993 CO CoA: if manual forms basis for promissory estoppel claim, like by requiring just cause for termination, manual may be grounds for K even if it contains a dsclaimr.
· Eiland v Wolf: 1989 TX CoA: express disclaimers in a student catalogue show there’s no enforceable K.
d. Other Factors: Even if there’s no disclaimer, and you have offer, acceptance, and consideration, there are other ways that the contract might fail to be enforceable.

i. Definiteness
Doctrine: If an agreement is too indefinite, it is not enforceable. The UCC has provisions to fill in several missing terms, but if in addition to this the contract is indefinite, it is not enforceable.
Policy: Respect will of the parties. Indefiniteness is proxy for intent not to be bound. Judicial economy.
Cases:
· Sun Printing v Remington Paper, 1923 NY CoA (Contract for buying and selling paper—price is to be set, and amount of time price lasts for, is to be renewed; court holds that even if the plaintiff could choose a price, it couldn’t fill in the term about the length that price would stick, so it’s not enforceable for vagueness). 

· Texaco v Pennzoil, 1987 TX CoA: a contract’s terms must be ascertainable to a reasonable degree of certainty, meaning sufficient for parties in good faith to recognize a breach and to fashion a remedy.
Statutory Provisions:
· 2R 33: Manifestation of assent doesn’t make a K if the terms are too uncertain—determine this by seeing if they provide a basis for the existence of breach and an appropriate remedy.

· 2R 34: Agreement to agree may be certain enough; part performance or reliance may justify enforcement despite uncertainty.
· 2R 204: If an essential term is left open, the court supplies a reasonable term in its place.
ii. Formalities 
Doctrine: Formalities sometimes serve as a substitute for consideration. 

Policy Considerations: Formalities serve these functions: 
· evidentiary—good evidence that there was an agreement

· cautionary—makes you think before signing

· channeling—shows intention to be legally bound

· clarification—formalities may clarify terms.
1. Seals

Doctrine: Seals were used to make a formal K; this is still allowed under the restatmnt, but not the UCC.

Statutory Provisions:
· R2 95: Promise is binding without consideration if it is written and sealed.
· UCC 2-203: Putting a seal on a written instrument doesn’t make it a sealed instrument. 671.
2. Nominal Considerations and False Recitals

Doctrine: 

· Nominal Consideration and False Recitals ordinarily won’t satisfactorily substitute for consideration. 
· However, if the contract is sufficiently formal, nominal considration and false recitals may be acceptable 
· Nominal consideration sufficient to hold open an option contract—a legally binding firm offer.
· Policy Considerations:

Cases:

· Schnell v Nell, 1861 IN SC (Nell promised to give three people the money his wife willed them under seal; court held it wasn’t enforceable for lack of consideration). Formalities didn’t cut it here.

· Smith v Wheeler, 1974 GA SC (One year option contract for a $1 consideration. Court held that the contract was enforceable whether or not the $1 had been paid)

· Jolles v Wittenberg, (Any consideration recited in a sealed instrument is sufficient as a matter of law).

Statutory Provisions: Intention of parties—assuming consideration is a proxy for intent.

· 2R 71: nominal and false recitals don’t count as consideration because they weren’t bargained for. 
· 2R 87: Offer is a binding option contract if it’s in writing, signed, and recites cnsdratn. See comments.
· 2R 88: Recital of cnsidratn for a promise to pay (non-option contract) is sufficient for cnsidratn if the promise is written and signed by promisor. 
iii. Statute of Frauds

Doctrine: Certain kinds of contracts (land sale, long Ks, guaranties, sale of securities, etc) must be signed and in writing to be enforceable.
Policy Considerations: Prevent fraud; good for judicial economy by keeping out unworthy claims. These classes of contracts are more important, so it’s important to make sure they’re fairly resolved. Two problems: unsophisticated parties can be misled, and it increases transaction costs.
Ways Around it: Often suing for restitution is a way around the statute of frauds. Quantum Meruit.

Cases
· Boone v Coe, 1913 KY CoA (Defendant entered into an oral agreement with plaintiff to move from KY to TX and operate Defendant’s farm. When they got to TX, none of the provisions of the agreement were satisfied; court held that plaintiff couldn’t recover because of the statute of frauds).

· Riley v Capital Airlines, 1960 USDC (Breach of an oral 5 year contract with option to renew). Even though it fits the state statute of frauds, he’s compensated for his good faith purchase of equipment—reliance measure.

Statutory Provisions
· 2R 110: classes of contracts subject to the statute of frauds

· 2R 125: Any promise to transfer land is within statute of frauds

· 2R 129: Even if land K doesn’t satisfy the SoF, it can be enforced if relied on for justice’s sake. 494.

· 2R 130: A K not prfrmd within a year is subject to SoF—but it’s enforceable if 1 party has performed.

· 2R 139: K is enfrcbl despite SoF if a party has rsnbly relied on it, and it’s the only to prevent injustice.

· 2R 143: A K unenforceable under the SoF is nevertheless admissible as evidence.
· UCC 2-201: Sales more than $500 must be written and signed by party agnst whom enfrcmnt is sought., except where goods have been accepted, mnufctrd specially for buyer + partial performance, and where special equipment has been purchased.
II. Third Parties to a Contract: 

Doctrine: 
· Assignment v Delegation: Assignment = transferring contractual rights to 3rd party; Delegation = transferring contractual obligations to a 3rd party.
· Law of delegation: You can delegate Performance to someone else, subject to the terms in the contract, but you’re ultimately liable. Sometimes the terms won’t let you delegate.

· Third party right to sue: Four ways a 3rd party can obtain rights under a contract: Promisor was 3rd party’s agent; Rights were assigned to 3rd party (unless this would be a material change to promisor); Through a trust; third party beneficiary (donee or creditor—both tend to elicit beneficarydom).
· To determine the status of a 3rd party beneficiary, check the promisee’s intent. If unclear, look at beneficiary’s reasonable reliance, and if concurring benefit is consistent with parties’ intentions
Policy Considerations: Third party pays no consideration; fairness—changing promisor’s duty. There must be a plausible reason why the parties confer benefit to a third party—court is reluctant to grant it otherwise.
Cases:
· Seaver v Ransom, 1918, NY CoA (dying wife made deal with husband to give money and house to niece; court held 3rd party for whose benefit K was enacted may have cause of action against promisee). 

· Sisters of St Joseph v Russell, 1994, OR SC (Russell got money from his insurance with which to pay his medical bills, but he didn’t pay them; court held that hospital was a creditor beneficiary of the contract between Russell and insurance co. and so had cause of action against insurance co)
· Walmart Suit, where exploited workers of a Walmart’s subcontractor sued Walmart as 3rd party beneficiaries to a contract ordering its subcontractors not to mistreat their employees.

Statutory Provisions:
· 2R 317: Assignment is proxy for intent, and can generally occur except where forbidden, precluded by K, or would effect a material change on the duty of the obligor.
· UCC 2-210: promisee can delegate unless promisor has substantial interest in promisee performing himself; rights are assignable except where it would change/increase promisor’s duty. Delegator remains responsible for performance or breach; right to damages for breach can always be assigned; other constraints. 536.
· 2R 302: Beneficiary is whomever was intended by promisor as beneficiary, if prfrmnc of promise will satisfy promisor’s debt, or promisee intended to give benefit of the promise to the beneficiary. 560.
· 2R 315: Incidental beneficiary does not have a right against the parties to the K.
III. Promissory Estoppel
Doctrine:  

· Precludes someone from denying the existence of a promise: certain kinds of promises will be enforced even if there’s no consideration if there is reliance. Three element test: 1) Promise will reasonably induce action or forbearance; 2) actual reliance on the promise; 3) Injustice results which can only be precluded by enforcing the promise.
· Charitable donations and marriages need no proof of reliance.

· Expanding Promissory Estoppel: P.E.might apply even where there is no K, and so no breach.

· Courts limit P.E. by saying that reliance on the promise wasn’t reasonable, like in employment disputes.

Policy Considerations: Fairness, Prevent unjust enrichment, incentive for making intentions explicit, promotes reliance, mitigates injustice, encourages good faith negotiating.
Cases:

· Feinberg v Pfeiffer: 1959 MO CoA (Board of directors gave Feinberg a pension for her whole life, on which she relied. Later, they refused to give it to her, and court gives her promissory estoppel). When there’s foreseeable reliance, actual reliance, and injustice, promissory estoppel is appropriate. 

· James Baird v Gimbel Bros, 1933 CoA (Plaintiff relied on defendant’s offer of too cheap linoleum in fulfilling a government contract; court held that promissory estoppel isn’t applicable when someone relies on a promise before she’s accepted it).

· Drennan v Star Paving Co., 1958, CA SC (P submitted a subcontractor’s prices in his building K as was customary, but d rescinded the next day; court held promissory estoppel applies where contractor relies on subcontractor’s bid, even without notifying him of the reliance, if in good faith + intention that it would be relied on. Courts take this approach now, usually, not James Baird’s).

· Hoffman v Red Owl Stores, 1965 WI SC (Hoffman relied on a series of indefinite contacts with a representative in Red Owl who had promised him a store of his own for 18k, and later doubled the price; court held promissory estoppel applied even though the terms of the contract were super indefinite).

Statutory Provisions:

· 2R 90: Promise rsnbly inducing action binding to prevent injustice. (marriages need no proof).
· 2R 87(2): An offer that will reasonably induce action or forbearance, and there is reliance, is binding as an option contract as far as is necessary to avoid injustice. 728.
· 2R 526: Misrepresentation is fraudulent if maker knows it’s wrong, isn’t confident it’s right, or knows he doesn’t know what he’s talking about. 742.
· 2R 530: Representation of intention is fraudulent if maker doesn’t have that intention, or under 526. 742.
IV.  Interpretation. We assume at this point that the parties have agreed to something, and we try to figure out what it is they have agreed to.
a. General Principles
Doctrine: Use the meaning the parties intended, where the same. IF different, use a reasonable meaning. Where there are two reasonable, but only one party acted in good faith, go with that party’s meaning. Where there are two reasonable meanings and both parties acted in good faith, there is no enforceable contract.
Statutory Provisions:
· 2R 200: Interpretation of a promise is the ascertainment of its meaning.

· 2R 201: If both parties attach the same meaning, use that; if different meanings, go with the party who was acting in good faith, if the other was acting in bad faith; otherwise, the promise isn’t enforceable.

· 2R 202: Parties’ purpose gets great weight; then go with language’s general meaning or technical meaning; consider conduct that has been previously accepted. Interpret parties’ manifestation of intention as consistent with each other.

· UCC 1-205: course of dealing = sequence of previous conduct that establishes a common basis of understanding. Course of dealing and Usage of trade are emphasized in interpreting a K. Construe terms consistently if possible. 392.
· UCC 2-208: An accepted course of performance is relevant to interpreting terms of a K. When not consistent, express terms trump course of performance.
b. Ambiguous Terms
Doctrine: When a term is ambiguous, interpret it using its meaning in the trade (if defendant knew or ought to have known this meaning), its meaning to customers if applicable, fairness, and policy, and any other relevant extrinsic evidence. Where a term has 2 reasonable meanings, there was no meeting of the minds, and so there is no enforceable contract.
Policy Considerations: Interpret contracts so as not to restrict trade; fairness; intention of parties.
Cases:  

· Raffles v Wickelhaus, 1864 Court of Exchequer (Contract for goods shipped on the “Peerless,” where one party meant one “Peerless” and the other meant the other). Material mistake(no meeting of minds.
c. Vague Terms
Doctrine: Where a term in a contract is vague (has unclear boundaries), the issue is what the term includes. The court must determine the meaning each party attached and assess the reasonableness of each to determine which meaning to apply. Consider common use, technical definition, prior dealings, 
Policy Considerations: Read the term not to restrict trade—consider the purpose of the agreement; you might focus on the purpose and fairness, or you might focus on usage, depending on which way you want to go.
Cases: 
· Weinberg v Edelstein, 1952 NY SC (Plaintiff had a restrictive covenant with the landlord of his shop, that the landlord wouldn’t lease to anyone who sold dresses; it’s ambiguous what dresses refers to; court read the term narrowly so as not to restrict trade).

· Frigaliment Importing v International Sales Corp., 1960 USDC (Does ‘Chickens’ mean young chickens or any chickens?). Court applies the broader use, holding for defendant, since defendant was new to the trade and unaware of the specific terminology, and so plaintiff should have specified.
d. Implied Terms
Doctrine: Consider the facts, and determine whether court should infer implied terms based on fairness, usage, intent, and efficiency. Courts use the implicit obligation to deal in good faith to imply terms.
Policy Considerations
Cases:

· NY Central Iron Works v US Radiator, 1903, NY CoA (A contract for radiator feet with an open term for the quantity of feet; due to drop in prices, plaintiff took advantage of defendant’s offer and defendant stopped providing radiator feet).
· Eastern Airlines v Gulf Oil Corp., 1975 USDC (Gulf promised to provide gas at a set price to Eastern, but do to market shifts became unable to). Eastern must not take advantage of Gulf’s trust and generosity—a sudden expansion of need for gas is not good faith.
· Wood v Lucy, Lady Duff-Gordon, 1917, NY CoA (Exclusive dealings contract for promotional purposes—such a contract is enforceable without consideration).
Statutory Provisions:
· UCC 2-306. Where a party promises to provide as much of a product as the other party needs, it must do so so long as the receiving party acts in good faith and asks only for an amount that was foreseeable at the time of making the contract. 415.
e. Standard Form Contracts: 
Doctrine: Three approaches to Boiler Plate Contracts:

· Majority of Carnival-- Majority focuses on fairness. 

· Dissent of Carnival—focuses on negotiation, notice, and fairness.

· 2R 211—you’re bound by conditions even if you don’t read them, so long as there’s notice and they’re reasonable.
Policy Considerations
· Unclear whether you tend to be bound, since it’s not clear you’ve meaningfully assented

· Fairness: everyone should get their day in court regardless of terms.

· Efficiency and incentives: If you make a contract blindly enforceable, companies will have incentives to draft unreasonable terms, to write unclearly, to make the important terms inconspicuous, etc.

· Think about the consumers’ incentives to read the contract.

· How can we best minimize litigation costs?

Cases
· Carnival Cruise Line v Shutts, 1991 SC (Shutts was injured on cruise, and didn’t want to submit to its boiler plate forum selection clause; court upholds the clause for efficiency and fairness reasons). Majority focuses on fairness.

· Carnival Dissent: There may not have been notice after all; the Shutts had no choice in the terms; the Shutts had little bargaining power (what were their alternatives?).

· Compagno V Commodore Cruise Line, 1994 USDC (Makes it illegal for a vessel to limit a passenger’s right to a trial—forum selection clauses are enforceable unless unreasonable.)

· Caspi v Microsoft Network, 1999 NJ CoA (follows the UCC—plaintiff is bound because there was sufficient notice, even if plaintiff didn’t actually read the terms).
Statutory Provisions
· 2R 211: As long as you’ve got notice of terms in a contract, you’re bound by them. BUT: This is not enforceable if the drafter has reason to know the other party wouldn’t assent to the terms she knew what they were. So there’s a two part test for terms: Either they have to be conspicuous (because then you could assume they knew about it and assented to it), or they have to be reasonable. This one’s complicated—if there’s a question on it, check it out.
f. Multiple Forms

Doctrine: First, figure out what is offer and acceptance under common law. Is the ‘acceptance’ more like a counteroffer? 2 approaches:
· Restatement: Last Shot Rule: If there is a conflict, the terms from the last writing are the valid terms. 

· UCC: Knock Out Rule: conditional acceptance must be explicit. Additional terms are incorporated into the agreement unless they contradict existing terms. If there is an agreement, only the consistent terms are in the K. 

Policy Considerations: Intention of parties, fairness.
Cases
· Step-Saver v Wyse Tech, 1991 US CoA (Step-Saver contracted to TSL who disclaimed liability in a box-top license; court held that the box-top license is not binding, since its acceptance was not explicitly conditional on the new terms.).

· ProCD v Zeidenberg: 1996 US CoA (Terms of software are inside the box and printed on CD; court holds that buyers of software are bound by terms of a license within the packaging, so long as there’s notice on the outside of the box of the inside terms, and the product is returnable if the purchaser doesn’t like the terms).

· Hill v Gateway: 1997 US CoA (Plaintiffs bought computer via phone with credit card, and terms, which came only with the mailed computer, included a ‘only returnable within 30 days’ clause; court held that the terms were enforceable even if buyer doesn’t know what the terms are when he accepts the product).

· Klocek v Gateway: 2000 USDC (Shrink wrap license with arbitration clause and ‘return within five day’ clause wasn’t enforceable because the mere failure to return the computer in 5 days doesn’t show manifest acceptance—also, question of notice).
Statutory Provisions:

· 2R 61: An acceptance with new terms is only invalid if the acceptance is conditional on the acceptance of the new terms.
· UCC 2-207: Intended to depart from the last shot rule—that the last terms are the ones that stick. Instead, the knockout rule—contradicting terms knock each other out, and the only binding terms are the consistent ones. 

· UCC 2-316: Modifying Warranty. (UCC makes 2 kinds of warranties: 1) an implied warranty of merchantability; 2) implied warranty of fitness for purchase. ??? class—66.)
V. Written Agreements
a. The Parol Evidence Rule

Doctrine: Governs the interpretation of written documents. 

· Parol evidence cannot be used to contradict final integrated written agreements, or to supplement final complete and exclusive written agreements, within their scope.

· Parol evidence can be used to establish the meaning of ambiguous writings, invalidate a written agreement, reform a written agreement, or show grounds for granting a particular remedy.

· Two questions to consider: 1) How do you apply this rule? 2) When can you use parol evidence to show if the agreement is partially or completely integrated?

· You can always use parol evidence to establish fraud or invalidate an agreement.

· NY takes a hard approach, and CA takes a soft approach.

· No parol evidence rule for sales of goods internationally.
· Rules to determine if something is or is not ambiguous:

· Four corners 

· Plain meaning (can’t use evidence of what was said, but you can use industry standards, etc)

· Liberal (CA)
Ways out: Use a merger/integration clause (but the court might take a soft approach nonetheless).

· Policy Considerations:

Cases:

· Thompson v Libbey: 1885 SC MN: Written contract for logs, where one party says there was an oral warranty as to their quality; court holds the contract purports to be complete and so parol evidence should not be admitted. Also: use the language of the contract, not parol evidence, to determine of the contract is completely integrated.

· Brown v Oliver: 1927 SC KS: Did written k for sale of land include oral evidence of sale of furniture? Court held the written agreement limited in scope to the sale of real estate, so parol evidence can be used beyond its scope.

· Pacific Gas & Electric v Thomas Drayage: 1968 SC CA: Defendant said he’d fix plaintiff’s steam turbine, and that he would indemnify plaintiff; the court held that parol evidence could be used to determine whether he meant he’d indemnify plaintiff against plaintiff’s own property, or against damage to other’s property.

· Trident Center v Connecticut General Life Insurance: 1988 US CoA: two parties with equal bargaining power had a contract that seemed complete; court held that in CA no writing is ever proof from parol evidence.

Statutory Provisions:

· 2R 209: Integrated agreement is a final expression of agreement in writing. If the writing is complete and appears integrated, it is so unless established not to be by other evidence.

· 2R 210: Completely integrated agreement is adopted by parties as exclusive statement of terms.

· 2R 213: Binding integrated agreement discharges prior agreements (see 472).

· 2R 214: Parol evidence can show that a writing isn’t integrate, that it’s only partially integrated, its meaning, if there was fraud duress or mistake, grounds for a specific remedy.

· 2R 216: A consistent additional term is admissible to supplement a non-completely integrated agreement.

· UCC 2-202: Terms in a K can’t be contradicted by parol evidence, but can be supplemented by it. 
VI. Reformation

Doctrine: If an agreement diverges from the written agreement, like if there was a mistake, the adversely affected party is entitled to reformation.

Cases:
· Travelers Insurance Co. v Bailey:
 did we read this?
Statutory Provisions:
· 2R 155
a. Excuses
i. Misrepresentation

Doctrine

· 4 Elements of misrepresentation: Misrepresentation, fraudulent or innocent, that is Material, on which someone has Justifiably Relied, and experienced Detriment due to reliance.
· Opinions justify reliance when the person has special skill or experience, or a special relationship with you.
· If the misrepresentation is fraudulent or negligent, you can sue them in tort. This way, you get punitive damages, too. 
· Misrepresentation is an excuse—it gets you a recission, but it doesn’t get you expectation damages. Consider breach of warranty.
· Misrepresentation as an excuse will get you restitution damages. 
· A merger clause does not allow you to contract around misrepresentation.

Cases:

· Halpert v Rosenthal, 1970 SC RI: Vendor innocently misrepresented that he house was termite free, and the vendee relied on it; court held that an innocent misrepresentation of a material fact where a party relies on it to his detriment is grounds for recission, even if the K is completely integrated.

Statutory Provisions:
· 159: Misrepresentation is an assertion not in accordance with the facts.
· 162: Misrep. Is fraudulent if speaker knows or isn’t sure that she’s saying the truth. It’s material if it would probably induce assent.
· 164: K’s voidable if assent was induced by a fraudulent or material misrep. By a third party, unless the 2nd party relied on the misrep. In good faith.
· 167: Misrep. Induces assent if it substantially contributes to his decision to manifest assent.
· 168: recipient of an opinion can assume that the opinion is not contradicted by facts known to speaker.
· 169: Reliance on opinion is justified only when there’s a special relationship, speaker has special skill, or for some other reason (979).

i. Unilateral Mistake

Doctrine: You can win on this either if the mistake is so substantial that enforcing the K is unconscionable, or if one party knew of the other’s mistake and doesn’t correct it.

Policy:

· Whenever non-disclosure isn’t clearly in good faith, you can make an argument that it’s grounds for recission—limit this with fairness, extrinsic circumstances, access to evidence, whether it’s the buyer or seller (courts care less if the buyer doesn’t disclose something), etc.
Cases:

· Tyra v Cheney: 1915 SC MN: Plaintiff accidentally omitted a term in a written offer. Court held the K was unenforceable since one party took advantage of the other’s mistake bad faithedly.

· Drennan v Star Paving: 1958 CA: Since plaintiff relied on defendant’s bid, not knowing there was a mistake, the K is enforceable—loss should fall on the party who made the mistake.

· Laidlaw v Organ: 1817 SC: Defendant buys tobacco knowing price will go up because of the War; court held there’s no duty to disclose—but there is a duty not to mislead.

Statutory Provisions:

· 153: if a party makes a mistake to his detriment, the K is voidable if its effect is that enforcing the K is unconscionable, for the other party knew of or caused the mistake. This is assuming that party who made the mistake didn’t bear the risk of the mistake.

· 160: Action intended to prevent another from learning a fact = assertion that the fact isn’t so.

· 161: Non-disclosure = assertion of ~fact where a) disclosure of a fact is necessary to prevent a previous assertion from being a misrepresentation. B) if disclosure would correct a material mistake on which the other party is relying, or non-disclosure is bad faith. C) Disclosure would correct a mistake as to the contents of a writing ??? D) other party is entitled to the info because of a relationship of trust. 1059.

1. Failure of a Basic Assumption

a. Mutual Mistake

Doctrine: When both parties are mistaken as to a basic fact that affects the substance of a transaction, the K is void, unless the risk is allocated to the party who is seeking out of the K.
Cases

· Sherwood v Walker: 1887 SC MC: Sale of a barren cow who’s really fertile; court holds that this mistake effects the substance of the thing contracted for, not the quality, so the K is void.
· Lenawee County Board of Health v Messerly: 1982 SC Mich: Pickles bought a house, and soon afterward the board of health forbad people in it; Pickles sue for misrepresentation to get the K rescinded, and courts hold that a mistake of this sort may be grounds for rescinding the K, but not if there’s an as-is clause, as here.
Statutes

· 151: A mistake is a belief that isn’t in accord with the facts.
· 152: If both parties make a material mistake, the K is voidable. (2)??? 1051
· 154: Party bears risk of mistake when the risk is allocated to him by the parties, he knows he has only limited knowledge, the court allocates the risk to him on grounds of reasonableness.
· 157: A mistaken party may avoid or reform the K, unless his fault is a failure to act in good faith.
· 158: Parties get restitution; if injustice can’t otherwise be avoided, they can get reliance.
b. Changed Circumstances

Doctrine

· Impracticability: When change of circumstances increases the cost of performance.

· Frustration: When change of circumstances make performance less valuable.

Policy

Cases

· Taylor v Caldwell: 1863 Eng: Contract to rent a music hall, voiding it if the hall burns down first; renter seeks reliance damages despite the recission of the K: court holds that if the thing for which the K is formed perishes, both parties are released from the K. 
· Eastern Airlines v Gulf Oill: 1975: Economic hardship isn’t grounds for recission unless so extreme as to fall under UCC 2-615, and if it was unforeseeable at the time of formation.
· Lloyd v Murphy: 1944 SC CA: Party rented a space limited to selling cars, and tries to rescind the contract on the grounds of frustration when the war forbids it; court holds that where the value of performance is lessened by not destroyed, frustration doesn’t apply, and the risk was foreseeable.
· ALCOA v Essex: 1980 USDC: When the price of producing aluminum unforeseeably skyrockets, impracticability is allowed as an excuse for reforming K.
Statutes

· UCC 2-613: When goods required for a contract are totally destroyed before risk of loss passes to the buyer, the contract is void; if they’re partially destroyed, the buyer can take it for what it’s worth.
· UCC 2-615: Delay in delivery isn’t breach if due to changed circumstances that affect an assumption of the K. Other things. 1077. But the seller must notify buyer of delay.
· 2R 261: When changed circumstances make a party’s performance impracticable by changing a basic assumption of the K, his duty to perform is discharged unless the language suggests otherwise.
· 2R 263: Change in circumstance includes the destruction of a thing necessary to perform.
· 2R 265: If a party’s purpose is frustrated by changed circumstances, non occurrence of which was basic assumption of K, his duties are discharged unless language indicates otherwise.
c. Unconscionability

Doctrine: A term or a K may be set aside if unconscionable, the product or duress, or product of undue influence.

Policy: in determining unconscionability, consider both procedural and substantive issues. To determine if it’s substantively unreasonably, balance the costs and the benefits to the various parties vs. the incentive effects.
· Conspicuousness of terms
· Education

· Poverty, Race

· Competition

· Door-to-door sale

· Not negotiated—it’s a contract of adhesion.

Cases

· Williams v Walker-Thomas Furniture: 1965 CoA: Furniture Store sells furniture in installments, retaining the title of all until everything has been paid off; court held the K unconscionable due to unevenness of bargaining power and unreasonably favorable terms. Court considers these factors:
· use of boiler plate forms

· cost/price disparity

· denial of basic rights and remedies to the customer

· inclusion of penalty clauses

· circumstances

· hiding clauses disadvantageous to one party

· phrasing clauses incomprehensibly

· imbalance in obligation and rights

· exploitation of underprivileged, unsophisticated folk
· Willie v Southwestern Bell Telephone: 1976 KS SC: plaintiff sued defendant after relying on it to advertise his phone number, taking issue with the conscionability of an indemnity clause in the K; court held that the K was not unconscionable, after considering several factors.
· Discover Bank v Boehr: 2005 SC CA: Plaintiff sues Discover for misrepresentation and fraud resulting in a $29 fine, taking issue with an arbitration clause and a waiver against class actions; court holds that the waiver is unconscionable. Substantively unconscionable—contract of adhesion, new terms sent by mail, etc. Do a cost/benefit analysis—do the benefits to the consumer outweigh the costs of arbitrating?
Statutes

· UCC 2-302: If court finds a clause of K unconscionable, it can not enforce the clause, or the whole K. When it looks unconscionable, parties can present parol evidence to help the court decide.
· 2R 208: If court finds a clause of K unconscionable, it can not enforce just the clause, or the whole K.
VII. REMEDIES: If the contract was breached with no excuse, the other party is entitled to a remedy. 2R 346. The value as calculated as of day of breach. Benefit of breach might go to defendant.

a. Damages:

i. Expectation 
1. Calculation

Doctrine: Three ways to calculate damages—

· Expectation, Reliance, Restitution
· Value calculated at time of formation, or as stipulated in the contract (Bush).

· Expectation damages, where the party has substantially performed, are calculated on either:

i. Cost of completion (Groves)

ii. Diminution in value, where cost of completion is disproportionate to benefit gained (Peevyhouse)
· Executory contracts: Even if neither partner has paid anything, you’re still entitled to expectation damages if she breaches.

· Normally expectation damages are awarded, but not if they are negative.

· If expectation damages are uncertain or unforeseeable, plaintiff can get restitution or reliance.

Policy Considerations:

· Cost v Market value: consider subjective value, economic waste, disproportionate cost and value. 

· Expectation measure creates incentive to breach only if Pareto efficient. 

i. Pareto Efficiency—at least one person is made better and no one is made worse

ii. Kaldor-Hicks—at least one person is better than everyone else together is worse. 

· When expectation damages are low, you can use reliance or restitution (works as proxy).

i. Restitution prevents unjust enrichment; 

ii. Reliance provides incentives for parties to act in reliance on contracts.

· Default rules: lower transaction costs, favor unsophisticated parties, incentive to provide info on subjective value.

Contracting Around the Rule: Liquidated damages clause; stipulate specific performance as remedy; phrase the contract so it’s clear what’s essential and what’s peripheral.

Cases:
· Hawkins v McGee, 1929 NH SC (Doctor promised Hawkins a perfect hand, but gave him a useless and hairy hand). Damages for the value of the perfect hand minus the hairy hand, plus losses from the breach foreseeable at the time of formation.

· Bush v Canfield, 1818 SC of Errors (Bush paid Canfield for flour a price determined at formation, and Canfield didn’t provide the flour; court held that where there’s total breach, plaintiff was entitled to restitution damages, and the value of the flour was the value at the time of breach.).

· Groves v John Wunder Co., 1939 MN SC (Plaintiff leased land to defendant on condition that he clean it up at the end, which he didn’t do; the court held that the plaintiff should get the value of the work, not the difference in market value of the land. [market value calculated as of day of breach]) 
· Peevyhouse v Garland Coal Mining Co. 1962 OK SC (plaintiff leased his farm to defendant for 5 years for strip mining, on condition that it be left in good shape, and it wasn’t). Court holds that the cost of performance is generally granted, but not where the conditions were peripheral to the man purpose of the contract, and the cost of performance is unreasonably high)

Statutory Provisions:

· 2R 347: Expectation damages are normally awarded, and = lost value of performance + incidental losses from breach – what the breachee would have paid had the contract been performed.

· 2R 373: Party’s entitled to restitution if he has partially performed or relied on the promise, and the other party breaches. He is not entitled to restitution damages if he has fully performed and is waiting for money.

ii. Limitations on expectation damages: 

1. Unforeseeable Losses. 

Doctrine: No damages for unforeseeable or remote losses.
Policy Considerations: Full compensation would lead to increased transaction costs. Justifications—incentive to reveal info; incentive for precaution by promisee; limits litigation costs; fairness (don’t hold someone liable for unknown losses).

Cases:
· Hadley v Baxendale, 1865 Court of Exchequer (Defendant, a carrier, didn’t deliver plaintiff’s package when it said it would, causing plaintiff to close its mill for days. Court held you could only recover losses foreseeable at the time the contract was made—special circumstances have to be communicated. A default rule).
Statutory Provisions:
· 2R 351: A loss is foreseeable if it follows naturally from the breach or is a result of special circumstances that the breaching party knew about. Court has discretion to award damages justly. To get around this, put in a liquidated damages clause. 
2. Uncertain Losses. 

Doctrine: Plaintiff can’t recover for damages that will not certainly occur.

Policy Considerations: Avoid overcompensating plaintiff; But it creates potential for undercompensation.

Cases:
· Coliseum Club v Dempsey, 1932 IL CoA (A boxer was hired to fight and not to fight anywhere else; he breached. Chicago Club couldn’t recover damages for lost profits, because they were too uncertain. Only reliance damages)
· Anglia TV v Reed (Reed backed out of a movie deal, screwing over the plaintiff; court held he’s liable for all foreseeable losses from his breach. Here, plaintiff gets even the damages from reliance before the formation of the contract).
· Winston Cigarette Mach v Wells-Whitehrad Tobacco (1906 NC SC: not fair to leave uncertain losses to the ‘unbridled discretion’ of jury, when such losses weren’t contemplated…too dangerous).
Statutory Provisions:
· 2R 346: Injured party has a right to damages (117)
· 2R 349: Injured party can choose reliance instead of expectation damages. Reliance = money spent preparing for performance – money party would have spent in performance.
· 2R 352 , You can’t recover beyond a value that can be determined with reasonable certainty.
3. Avoidable Losses. 
Doctrine: Plaintiff can’t get damages for a loss that they could have avoided or mitigated. Plaintiff must reasonably seek to mitigate, so long as that doesn’t place a burden or risk on the plaintiff. Costs incurred in mitigating are recoverable. 
Policy Considerations: Creates incentives to mitigate and to breach contract as early in the game as possible. Reduces economic waste.

Cases:

· Rockingham County v Luten Bridge, 1929 CO CoA (Bridge building contract, and the county told the builders that it wanted to breach, but builder kept building anyway. Court held county liable only for the expectation damages at time of the breach).

· Shirley Maclaine v 20th Century Fox, 1970 CA SC (Defendant cancelled the film Maclaine had contracted to be in, and offered her other roles she could play instead, which she didn’t accept; court held that since the alternative offer was different and inferior, Maclaine didn’t have a duty to take the jobs to mitigate).

Statutory Provisions:

· 2R 350. If you know a part is/will/has breached, you have a duty to mitigate your losses. Only if you try to mitigate can you recover. 

iii. Supra compensatory damages.

1. Punitive Damages 

Doctrine: Punitive Damages are not allowed in contracts, which are designed to compensate the plaintiff and give effect to the will of the parties—not to deter breach. Punitive damages are recoverable only if tortious.

Policy Considerations: Predictability, encourage efficient breach, deter litigation costs (decreasing value at stake will lead to fewer suits); legislatures should deal with this; prevent windfalls.
Cases: 

· Freeman & Mills v Belcher Oil Co. 1995, CA SC (Belcher hired a law firm who hired Smalz to investigate, but refused to pay him. Court held that torts shouldn’t intrude on contracts; bad faith denial of contract is not tortious, except for insurance companies).

Statutes:

· 2R 355: Punitive damages not recoverable unless conduct is tortious, like fraud or interference.
iv. Contractually Stipulated Measures of Damages

1. Express Limitations on Consequential/Incidental Damages

Doctrine: You can limit or change damages in a contract, but unconscionable limitations won’t be enforced.
Disclaimers—consider policy on one hand, efficiency on the other (Lotus, pg 19 class notes).
Policy Considerations: Respect will of parties, limit litigation costs.

Statutory Provisions:
· UCC 2-719. Contractual modification or limitation of remedy: You can stipulate a clause for damages in case of breach, and you can stipulate that it is exclusive. This is enforceable unless unconscionable, as where it limits damages for personal injury. This clause also stipulates damages for personal property.
2. Penalty Clauses

Doctrine: If liquidated damages clauses are found to impose a penalty on the breacher, they will not be enforced. Liquidated damages clauses must be a reasonable estimate of damages at the time of contracting. Court considers unforeseeable, avoidable, and uncertain losses in evaluating the clause.

Policy Considerations: Excessive liquidated damages are punitive. Penalty clauses deter efficient breach. Problems: It’s important to have faith in the contract—to know the terms you write are enforceable.

Cases:

· Kemble v Farren. 1829 Court of Common Pleas (Defendant was hired as a comedian, with a liquidated damages clause of 1000L should ANYTHING go wrong; court held that awarding so much for a small mistake is a penalty, and is not enforceable).

· Wassenaar v Towne Hotel, 1983 WI SC (Plaintiff and Defendant’s contract stipulated damages as the monetary fulfillment of the contract, but plaintiff was fired with 21 months left on the contract, AND he mitigated his damages after 3 months. Where a stipulated damages clause is enforceable, mitigation is irrelevant).
· Reasonableness 3 part test: Did the parties intend to provide for damages or for a penalty? Is the injury caused by the breach hard to value at time of formation? Is the stipulated damages a reasonable forecast of harm caused by breach?
· Lake River v Carborundum, 1985—US CoA: Penalty damages can’t be enforced (but that’s paternalistic and strange, especially with respect to large corporations).
Statutory Provisions:

· 2R 356: Liquidated damages enforceable only if reasonable. 159. 

3. Arbitration. You can opt into alternate remedial systems via choice of law clause.

Doctrine: Parties can opt out of legal system and settle disputes through arbitration w/ choice of law clause.

Policy Considerations:

· Will of parties, punitive damages, can make parties pay fines to third parties.
b. Specific Performance—gives you what was promised as of trial. Benefit goes to plaintiff.

i. Introduction to Equitable Remedies

Doctrine: When the remedy at law is inadequate, and an equitable relief is appropriate, the plaintiff can ask for specific performance of the contract in place of monetary damages. Not available when: K is indefinite, promisor would receive no security for performance, difficult to enforce, K for personal services, K inequitable.
Policy Considerations:

· The remedy is inadequate if too small, or if the thing at issue is unique; land is presumed unique.

· Equitable remedy is determined appropriate by taking into account your moral character, the clean hands rule, the difficulty in enforcing the contract, and if the case is clearly in your favor.

· SP gives the breachee the greatest chance of full compensation.
· Exceptions:

· If it’s a bilateral agreement, they’re unlikely to give you SP. 

· SP not available for personal service contracts, but injunctions are.

· No SP if contract is too indefinite

· No sp if it puts breacher out on a limb (no security for defendant).
· When considering an injunction:

· Are damages adequate?

· Is there a negative stipulation in the contract?

· Is enforcement excessively coercive?

· Is enforcement just?
Cases:

· Loveless v Diehl, 1963 AK SC (Plaintiffs leased their land to defendants, who spent 5k improving it, with an option to buy; Defendants found 3rd party to buy the land for more than the offer, and plaintiffs disclaimed intent to sell to the Diehls. Court granted SP. Damages awarded based on value at time of breach).

· Cumbest v Harris, 1978 Miss SC (Contract for hi—fi equipment, with a stipulation that Cumbest could repurchase it, which he tried to do; court awarded SP, because the property was unique and would be hard to replace.) Three part test:

a. No adequate remedy at law

b. Property had unique value

c. Replacement property will be hard to come by due to scarcity.

· Mary Clark, 1821 IN SC (Clark indentured herself to Johnston, and then breached; court hold that indenturement can’t be justified for policy reasons—tantamount to slavery).

· Lumley v Wagner, 1852 Chancery Div (Lumley contracted with Wagner to sing in his theatre, and Wagner breached; court rules that an injunction can be enforced, even though it’s a kind of SP with respect to personal service).

· Dallas Cowboys v Harris, 1961 TX CoA (Harris fulfilled his obligation to the LA Rams, and didn’t play football for a year to keep them from renewing their contract, which had been assigned to the Cowboys. Harris is sufficiently unique (read broadly) to warrant an injunction). You can’t contract into an equity remedy. But ‘unique’ should be read broadly

c. Withholding Performance

i. Constructive conditions and Substantial Performance

Doctrine:

· A party can protect himself from foreseeable under-compensation by withholding performance..

· When a condition precedent is not satisfied, the other party is justified in withholding performance.

· Where promises are conditional on each other, knowledge that the other party won’t fulfill his justifies your withholding performance—but you have to show that you were able to perform and the other party was not. 

· Where one party has substantially performed, even if not to the letter of the contract, the other party is not justified in withholding performance. 

· Consider the purpose of the contract, the desire that will be gratified, the excuse for deviating from the contract, and the cruelty of enforcing adherence.

· When it’s ambiguous if a party has failed to perform substantially, because he failed to perform some particular aspect of the contract, look to the language of the contract: if it’s an essential bit, then he’s substantially failed to perform, justifying the other party’s withholdance. 

Policy Considerations: Decrease transaction costs.

Cases:

· Kingston v Preston, 1773 Court of King’s Bench (Defendant promised to give his business to his apprentice after 15 months, but didn’t because apprentice didn’t offer security; court held that security was condition precedent, so defendant was justified in withholding performance)
· Morton v Lamb, 1797 Court of King’s Bench (Defendant didn’t deliver corn when he should have, because he knew plaintiff couldn’t pay for it; court held that that was valid).
· Jacob & Youngs v Kent, 1921 NY CoA (Plaintiff built a house for defendant, but used piping other than in the specs, and defendant withheld the final payment; court held that defendant had to pay plaintiff, but that he could recover from plaintiff the difference in value of what he was promised and what he got).
· B&B Equipment v Bowen, ’79 Missouri CoA (Bowen had a two part contract with B&B, where he promised to work well for them, and to pay dividends to secure stock; when he was working badly and fired, he sued to obtain the stock;
ii. Restitution for Party in Breach

Doctrine: A party’s breach justifies the other party’s withholdance, but reimbursement on grounds of quantum meruit may still apply. 
Policy Considerations: Fairness—it’s not fair for a party to rely on the other’s promise, to do work for him, and to get nothing back.

Cases:
· Britton v Turner, 1834 NH SC (plaintiff contracted with defendant to work for him for a year and be paid $120.00, but he left after 8 months; court held plaintiff should recover in the amount of the value of the work, and also pay damages for breach). 
Statutory Provisions:
· 2R 374, Restitution in Favor of Party in Breach: If a party justifiably withholds performance due to the other’s breach, the other is entitled to restitution from partial performance or reliance (if worth more than the loss he caused by breaching). (2): you can contract around this, but only if reasonable. ???
d. Tortious Interference with Contract

Doctrine: Knowledge of facts, Intent to break it, Improper method, Interference with contract.

Policy Considerations:

· Low threshold for knowledge—no need to know there was contract—constructive knowledge.

· Incentives for open negotiations.

· Rule impairs competition

· Damages are HIGH, since punitive damages are a-okay. Will foreclose interference.

· This is inconsistent with wanting to promote efficient breach—it puts weight on fault.

Contracting Around the Rule: Put a cap on the damages; put in an indemnity clause; write in the contract that it’s not final; or have an auction instead.

Cases:

· Lumley v Gye: 852 Chancery Division. Rival theater owner enticed a singer away, interfering with her contract with the theater; court held him liable for losses caused by breach.
· Texaco v Pennzoil: 1987 TX CoA—Texaco intentionallyinterfered with Getty and Pennzoil’s preliminary contract; court held Texaco liable for a tremendous amount of money).
Statutes:

· 2R Torts 766: Anyone who intentionally and improperly interferes with a contract, except for marriage, is liable to the breachee for his damages sustained by the breacher’s failure to perform.
